fellow coordinate branches of the federal government as on the relatively powerless states and localities.
The Court's actions raise any number of problems and puzzles. Not least among those puzzles is the matter of explaining why the Court has taken this course. Of course, it is possible to develop a purely jurisprudential explanation that would conclude that the Court has taken these actions simply because the Constitution, properly interpreted, compelled it to do so when faced with the type of legislation at issue in these cases. Without question, the jurisprudential explanation would be complicated and controversial. 6 The text of the Constitution has not changed in regard to federalism during this period, and the statutes that the Court has examined generally have not been especially innovative. What has changed is not the Constitution or the laws, but the Court's understanding of the Constitution. If the Court has reached the correct judicial answers to these constitutional questions only recently, then it remains to be explained why this Court is willing or able to get these cases right when previous Courts were not. A jurisprudential explanation of the Court's recent federalism offensive will have to be supplemented with a political explanation. Although the political investigation need not be hostile to the jurisprudential one, this Essay will limit itself to the former.
The federalism offensive can best be understood as a product of the Court's taking advantage of a relatively favorable political environment to advance a constitutional agenda of particular concern to some individuals within the Court's conservative majority. The Court has moved carefully but steadily to reestablish some federalism-based constraints on the national government. The exercise of the power of judicial review striking down acts of Congress, and on federalism grounds no less, 7 immediately evokes images of the Lochner-era There is a substantial political science literature on judicial decisionmaking. 10 This literature is concerned primarily with offering political (that is to say, nonjurisprudential) explanations for the decisions that the judiciary, and especially the Supreme Court, makes. This literature can be extremely useful, but it has to be approached with some caution. For one thing, political scientists are not always interested in explaining the same things as legal scholars. Not only are they likely to focus on a different set of explanations in which doctrine and legal arguments play a limited role, but also they are likely an employee's Fourteenth Amendment right to freedom of contract).
9. After more than three decades of resistance to progressive legislation at the state and local level, the Court struck down central components of the New Deal on a variety of grounds, including federalism. In 1937, President Franklin Roosevelt proposed a judicial reform measure that would have expanded the size of the Supreme Court and allowed him to appoint a majority of its members. In the same year, the Court abruptly reversed course and gave its approval to new economic regulatory measures at the state and national level. For accounts of this period, see generally BARRY CUSHMAN, RETHINKING THE NEW DEAL COURT (1998) (reevaluating the "switch-in-time" story as part of the history of ideas, rather than as a political encounter, thereby presenting an alternative reason for the change and using that reason to analyze the famous New Deal cases); HOWARD GILLMAN, THE CONSTITUTION BESIEGED (1993) (describing the origins of and reaction to the Lochner era in terms of police power jurisprudence); WILLIAM E. LEUCHTENBURG, THE SUPREME COURT REBORN (1995) (outlining three key pre-1937 cases, the Court-packing plan, and the resulting emergence of the "Second Bill of Rights" through the incorporation doctrine).
10. See generally LAWRENCE BAUM, THE PUZZLE OF JUDICIAL BEHAVIOR (1997) (assessing the state of current analysis of judicial behavior and calling for more diverse research); FORREST MALTZMAN ET AL., CRAFTING LAW ON THE SUPREME COURT ( to focus on different objects of explanation. The outcomes of particular cases or the substantive content of particular opinions are likely to fall outside the scope of political science analysis, which is more concerned with general patterns. From a legal perspective, political science explanations of court behavior simply may not be very satisfying. For another thing, political scientists are not of one mind as to how best to understand the actions of the Supreme Court. Particularly in the 1960s, fierce debates raged between political scientists who primarily thought of the Court and the law in legal and normative theoretical terms and those who primarily thought of the Court in political and positivist terms.
11 For a long period thereafter, the latter group was ascendant. Their primary product was what has become known as the "attitudinal model," which explains judicial outcomes in terms of the policy preferences of individual Justices. 12 Recently, an alternative approach known as "new institutionalism" has become prominent. 13 There are several variations of the new institutionalist approach, but they collectively emphasize the importance of the particular institutional environment of the Justices in affecting the Court's work. 14 The approach may be particularly useful to help explain the Court's recent actions.
To some degree, essentially all political science approaches to judicial decisionmaking are "externalist," not "internalist," as Professor Christopher H. Schroeder defines those categories, in that political science approaches incorporate explanations that "are not based on 13. For an introduction to new institutionalism as applied to the judiciary, see generally SUPREME COURT DECISIONMAKING (Cornell W. Clayton & Howard Gillman eds., 1999) (analyzing the Supreme Court as an institution, the internal decisionmaking processes of the Court, and extrajudicial influences on Supreme Court decisionmaking).
14. The rational choice variant of new institutionalism is particularly concerned with strategic behavior by political actors in response to constraints and the use of political institutions to solve collective action and information problems. anything "internal to the legal process itself." 15 Rather than being strictly dichotomous, internalist and externalist explanations exist on a spectrum of possible accounts of judicial decisionmaking. Attitudinal explanations would likely fall near the extreme externalist end of such a spectrum, since they minimize the importance of legal reasoning or doctrine in determining judicial outcomes. 16 Other political science approaches to understanding judicial behavior, most notably the new institutionalist approaches, take internal features of the legal process more seriously. These approaches do not embrace the pure internalism of the legal idealist model, however. They instead offer the type of middle-ground argument that Professor Schroeder believes may be most useful for understanding and explaining legal change.
The attitudinal model views legal and constitutional change as a simple matter of counting votes on the Court. 17 In any given case, the attitudinal model expects Justices to act so as to advance their preferred policies, regardless of such legal factors as precedent, statutory or constitutional text, or historical intent. 18 Judges behave like any other political actors faced with making choices that have political and policy consequences. 19 They act so as to advance their preconceived goals and reach the results that are most agreeable with their personal predispositions. 20 The very institutional features designed to secure judicial independence (such as lack of electoral accountability) insure that the Justices can give their ideological preferences "free play"
21 and "base their decisions solely upon personal policy preferences."
22 Although directly testing judicial adherence to the legal pro-15. Christopher H. Schroeder, Causes of the Recent Turn in Constitutional Interpretation, 51 DUKE L.J. 307, 327 (2001); see also CUSHMAN, supra note 9, at 4 (distinguishing the "internalist" and "externalist" explanations of the New Deal Court).
16. It might be noted that the attitudinalists use similar internalist-externalist terminology to nearly opposite effect. For attitudinalists, "internal" relates to the individual rather than to the law; thus, personal policy preference is an "internal" factor of judicial decisionmaking. By contrast, precedent or threat of political reprisals would both be "external" factors that might constrain the behavioral expression of the internal preference of the judge.
17 cess is difficult, supporters of the attitudinal model have noted that Justices tend to vote in an ideologically consistent fashion over time regardless of the particular facts or legal issues raised in individual cases, and that simply knowing the past voting behavior of the Justices or even their ideological profile at the time of their nomination is sufficient to predict accurately their votes in future cases.
23 Justices adhere to precedents only when they otherwise agree with them. When individual Justices disagree with a precedent, they ignore it. 24 When a majority of the Justices disagree with a precedent, they abandon it. 25 Constitutional law changes whenever five Justices who would prefer a different law land on the Court.
Strictly speaking, the attitudinal model no longer attempts to explain the origins of these policy preferences or the composition of the Court. 26 Nonetheless, this account of decisionmaking on the Court is fully consistent with political science arguments emphasizing that judicial appointments follow the election returns. It should be emphasized that the attitudinal model implies that the Court as a whole only follows the election returns through the process of judicial replacement.
27 Individual Justices will ignore electoral shifts and continue to vote their personal policy preferences, even if those policies have been rejected at the polls. 28 Presidents and senators can be expected to select Justices who are sympathetic to their own ideological predispositions. As a consequence, the course of constitutional law can be expected over time to reflect electoral outcomes. 29 Once this conclusion is reached, the political science analysis of the judiciary fades into the extensive literature on political parties and elections.
This literature can be extremely useful in clarifying aspects of the Court's behavior, especially in relation to the actions of the Justices over a large number of cases. Some of the political scientists' claims still are being contested on empirical grounds, while other empirical findings are still being interpreted. 30 In the meantime, this type of analysis tells us only so much. In keeping with the central tendencies of empirical political science since the 1950s, the attitudinal model is concerned with observable, measurable, and politically effective individual behavior. 31 As a purely externalist model of judicial decisionmaking, the attitudinal model has little to say about the subjective experience of judging or the substantive content of legal reasoning and judicial opinions. Although the externalist and internalist perspectives are often posited as offering competing explanations of judicial behavior, the real challenge is to bridge the gap between them to develop accounts that can reconcile the verifiable observations of the externalist explanations with the also significant empirical support for the internalist explanations. In part, this means understanding how the legal process internalizes the "external" stuff of politics.
New institutionalist accounts of judicial behavior are focused particularly on that issue, and Professor Schroeder's helpful analysis can be understood as a contribution to this growing literature. 32 In particular, his historicist account of the social and intellectual context within which judicial doctrine is formulated is fully consistent with what has become known as historical or interpretive new institutionalism. In general, the new institutionalist approaches to politics 29 broadly and to judicial politics specifically are concerned with investigating how the context within which political actors make decisions matters. 33 The "institutional" environment, which encompasses procedural rules, other powerful actors, informal norms, intellectual discourses, and other features, may structure, constrain, or guide political decisions. 34 For new institutionalism, the law matters to judicial behavior, even as the law itself is embedded within a larger social, political, and intellectual context. 35 For rational choice new institutionalists (or the "positive theory of institutions"), the law primarily matters because of the sanctions that can come from violating it or the collective action benefits that it can facilitate. 36 Judges may have political preferences, but they are constrained in their ability to pursue those preferences, and legal materials may be among those constraints. For historical new institutionalists, the law also may matter in socializing judges and creating new normative commitments (or preferences) that they will seek to realize. Identifying and explaining constitutional change is no easy task. There is a deep jurisprudential and normative resistance to recognizing constitutional "change" outside the formal amendment process, and once constitutional change is detached from formal constitutional amendment then it becomes an empirical challenge to recognize the timing, form, and substance of such change. 40 One notable approach to understanding constitutional change is Bruce Ackerman's theory of constitutional moments, in which judges articulating constitutional law faithfully follow the constitutional transformations rendered in the external political arena.
41 Although Ackerman's theory is extremely useful and stimulating, the recent federalism offensive suggests the limits of his theory as a comprehensive approach to constitutional change.
Assessing and applying Ackerman's theory is complicated by the fact that it is both positive and normative in its structure and aspirations. Ackerman not only wants to construct a positive theory that can account for constitutional change in American history, he also wants a normative theory that can justify and delimit those changes and guide the exercise of judicial review. Ackerman's interpretation of American constitutional history largely accomplishes both objectives at once, but more recent history, and in particular the possibility tists should study the various institutions that empower, constrain, and define the way political actors function).
39. For a discussion of these approaches, see Whittington, supra note 14, at 617-32 (discussing theories of Supreme Court decisionmaking of "transformative appointments" to the Court, 42 calls attention to the tensions between these two strands of the theory. 43 For present purposes, we can lay aside the normative dimension of Ackerman's theory and simply consider how well it works as a positive theory of constitutional change.
As Professor Schroeder notes, it is hard to argue that the recent string of federalism cases is simply an evolutionary extension of earlier precedents. 44 Although in some instances the Court has been careful to emphasize some continuity with prior doctrine, 45 there is little question that the Court's assertiveness on federalism over the past decade is quite distinct from its deference during earlier decades and that the hurdles that the Court is now throwing up against congressional action were not recognized as even existing ten years ago. Regardless of whether we characterize this as a change in the Constitution itself, it is at least true that there has been a significant discontinuity in the judicial interpretation and effective law of an important aspect of the Constitution. It is precisely such discontinuities in constitutional law that Ackerman's theory of constitutional change seeks to address. Substantively, we seem to have passed into a new "constitutional regime." 46 At the same time, we seem to have, at best, imperfectly experienced the procedural requirements of constitutional change that Ackerman's theory envisions. 47 553-59 (1995) (determining that the ruling was "consistent with the great weight of our case law").
46. 1 ACKERMAN, supra note 41, at 59. This is not to say that the posited constitutional regime is particularly significant, far-ranging, or enduring, in historical terms. The notion of a "regime" seems to imply all three, and Ackerman's own narrative focuses on constitutional changes of that sort, but that may simply indicate the limits of his particular approach.
47. Ackerman identifies four phases of "higher lawmaking": a signal of broad and deep popular support for constitutional reform, the articulation of an operational proposal, mobilized popular deliberation on and approval of the proposal, and legal codification of the proposal. 1 ACKERMAN, supra note 41, at 266-69; see also id. at 15-26 (using the four steps to explain the Reconstruction and the New Deal); Mark Tushnet, Living in a Constitutional Moment?: Lopez and Constitutional Theory, 46 CASE W. RES. L. REV. 845, 847 (1996) (" [W] e cannot be in a con-that the Court is not the active agent of constitutional change. 48 The Court follows, and eventually codifies, the constitutional changes initiated elsewhere. Within Ackerman's constitutional moment, political actors signal their discontent with the Constitution as it is understood and enforced by the Court and mobilize popular support on behalf of a proposal to alter the inherited Constitution. 49 Encountering a constitutional impasse, political actors sharpen their point of contention with the obstructionist institution and seek greater authority from the people. 50 Receiving an electoral mandate, newly empowered actors then challenge the dissenting institution until the latter switches and the new position is consolidated through subsequent elections. 51 Although in recent elections some political actors have talked about constitutional issues, 52 including federalism, 53 it is difficult to identify any broad and deep popular (or even elite) deliberation on specific constitutional proposals or any decisive electoral acceptance of those proposals. The 2000 presidential election even may have helped continue, if not exactly consolidate, the Court's slim federalism majority, 54 yet even to the extent that the campaigns touched on the Supreme Court they did not focus on federalism. The Court seems to be leading the constitutional charge relating to federalism, rather than stitutional moment in Ackerman's terms."). More generally, however, Tushnet offers an accounting of Lopez that is sympathetic to Ackerman. Tushnet, supra, at 875 ("Ackerman's theory sheds light on recent constitutional developments even if it does not fully explain them.").
48 54. If given the opportunity, President George W. Bush is likely to appoint another Justice favorably disposed to the federalism offensive. Given the ages of the current Justices, it seems unlikely that Bush will be able to expand the size of the current majority and thereby make it less vulnerable to future Democratic appointments.
following a prior clear and authoritative expression of the popular will on the subject.
As an explanation for these constitutional changes, the Ackerman model seems inadequate. As Professor Schroeder notes, Ackerman's positive model of constitutional change must be incomplete: "[i]f revolutionary constitutional change has occurred, and if that change is legitimate, . . . . [t] here must be a causal process at work that is materially different from the one Ackerman posits." 55 At the same time, however, Ackerman's rich historical narrative indicates that his model is useful for explaining at least some constitutional changes in the past. It is worth pausing to consider, therefore, why the model does not seem to work in this case.
Ackerman's model of constitutional moments ushering in new constitutional regimes is closely linked to political science theories of "critical elections," with the similar notion of extraordinary elections initiating significant political change and new political regimes. 56 At one level, this connection is clearly an advantage. "Realignment," or critical election, theory is a major contender in studies of American political development, and Ackerman has opened a very fruitful interdisciplinary dialogue by looking to such theories and grounding constitutional theory within positive models of American politics and history. At another level, the theoretical convergence creates difficulties, as it exposes Ackerman's theory to many of the criticisms leveled at realignment theory while also raising concerns about the points at which Ackerman diverges from traditional theories of critical elections.
A few problematic elements, in particular, of Ackerman's reliance on critical election theory can be highlighted. First and most obviously, Ackerman emphasizes the importance of electoral shifts to provoking and realizing constitutional change. 57 The "We the People" project is distinguished by the centrality, on both the positive and normative dimensions, of electoral mandates provided by an active and deliberate citizenry. 58 These mandates provide elected officials with the political capital and authority that they need to act on their constitutional proposals, overcome political resistance, and institute 55. Schroeder, supra note 15, at 322. 56. Ackerman acknowledges his debt to critical election theory in 1 ACKERMAN, supra note 41, at 329 n. constitutional change. 59 Closely following critical election theory, Ackerman posits that these massive electoral shifts are what overcome the conservative effects of the constitutional separation of powers and unify the government under a single banner. 60 Absent a mobilized electorate, proposals for constitutional change are redirected into the institutional and political diffusion of normal politics.
61
A second and related feature of Ackerman's approach is its emphasis on big revolutions, or transformations.
62 Perhaps unsurprisingly, Ackerman has devoted most of his attention to some of the biggest political and constitutional upheavals in American history. 63 The later constitutional moments identified by Ackerman 64 are comparable to the Founding, in both the unconventional nature and the substantive significance of the constitutional changes they wrought. These later moments may be limited revolutions-they transform rather than abandon the inherited constitutional order-but they are revolutions nonetheless. They remake the very foundations of the constitutional order (justifying the division of American history into distinct constitutional regimes), require decades of effort to fully realize and synthesize their effects, and appeal to the deepest aspirations and concerns of the American people.
The model of constitutional moments also emphasizes relatively sudden conflicts and shifts. 65 The task of synthesizing and interpreting the constitutional changes may take decades, but the effort of making higher law is over within one or two election cycles. 66 Although the tensions in the existing constitutional regime and the movement advocating reform may take years to develop, the transformation of mass opinion and dominant political alignments is sudden. In par- ticular, Ackerman highlights the role of one institution in creating an impasse to reform that must be overcome through extraordinary means. 67 Resistance to reform is natural in normal politics, but the climactic institutional impasse is crucial to sharpening the constitutional reforms being proposed and mobilizing popular support behind them. 68 The "switch in time" of the resistant institution in the face of the overwhelming forces of reform effectively ratifies the constitutional change and marks the beginning of the consolidation of the new order. The climactic moments of the ratification of the Philadelphia Constitution, the impeachment of President Andrew Johnson and unorthodox ratification of the Fourteenth Amendment following the congressional elections of 1866, and the Court-packing plan and judicial reversal following the elections of 1936 are exemplars of the mechanisms of constitutional transformation.
There is a substantial amount of constitutional pushing and shoving, and innovation, that goes on outside the context of such electorally driven transformations. 69 Critical elections are not the only mechanism of political change, and constitutional moments of popular mobilization are not the only mechanism of constitutional change. 70 One complication of critical election theory comes from attempting to extend the lessons of these historical political events to 70. Ackerman himself suggests one example in the decline of the Treaty Clause as the sole procedure for entering international accords. Although Ackerman identifies 1944 as a "triggering election" on this issue, he provides no evidence that there was popular mobilization around this issue or broad and deep deliberation on this issue within the general public. BRUCE ACKERMAN & DAVID GOLOVE, IS NAFTA CONSTITUTIONAL? 73-96 (1995) ("[W]e do not wish to present the 1944 election as if it were a European-style referendum on this key issue."). The election simply kept the Democrats, who favored altering the procedures on international agreements, in power long enough for them to oversee the postwar reconstruction of the international order. In numerous cases, the Supreme Court has altered inherited understandings of the Constitution without prior popular mobilization initiating and authorizing such a change. The Court's conclusion that the Constitution prohibited racial segregation by the states and especially by the federal government radically changed the effective constitutional law and predated popular mobilization on this issue. See Brown v. Bd. of Educ., 347 U.S. 483, 495 (1954) (holding that "separate but equal" in the context of racial segregation is inherently unequal); Bolling v. Sharpe, 347 U.S. 497, 500 (1954) (holding that the rule in Brown applies to the federal government and the District of Columbia as well as the states). Similarly, the Court's creation of a new set of constitutional requirements governing police interrogations in the states did not reflect any popular deliberation on the issue. See Miranda v. Arizona, 384 U.S. 436, 469 (1966) (requiring police to advise arrestees of the right to remain silent). the present. Within political science and history, a fierce debate has raged over the continued utility of theories of critical elections. 71 Some scholars doubt how well the model can explain past events and how coherent the model itself really is.
72
Of greater concern for the immediate question is that many are skeptical as to whether such electoral theories are applicable to contemporary politics. There is little question that at least by the late 1960s the United States had entered a historically unusual period, which many have labeled a period of dealignment. 73 In this period of persistent divided government, political parties seem less capable of organizing a coherent electoral coalition and overcoming the natural barriers of the American constitutional structure. 74 Relatedly, parties seem less capable of mobilizing the broad electorate and winning loyalty from supporters. Rather than realigning in favor of a single dominant party, voters and interests have dealigned from any party. 75 The New Deal coalition has broken down, but the long-awaited new majority has yet to emerge to take its place. 76 In such a political context, elections may mean less and be less important than once was the ( attributing the dealignment that began in the 1960s to "unrealized partisanship"-the failure of the maturing generation to socialize into the existing party alignment). "Dealignment" refers to the defection of some constituencies from the political parties, which is normally regarded as a transitional stage leading to a "realignment" as those constituencies join new parties. In the modern period, however, the apparent dealignment has been fairly enduring as voters remain "independent" rather than simply switching party allegiances. case. 77 Under such circumstances, we should not expect to see another critical election.
If this account of contemporary politics is true, then two different implications for constitutional change might follow. 78 In keeping with Ackerman's model, it is possible that history has stopped. The collapse of the partisan preconditions for transformative elections may simply mean that constitutional changes will not occur. The conservative constitutional structure will continue to frustrate reformers until such a time that they can once again mobilize the mass electorate. Ackerman generally has not emphasized the partisan dimensions of his historical narrative of American constitutional development and thus has obscured both the mechanisms that have historically made such changes possible and the potentially pessimistic ending to his generally optimistic story of dualist democracy. His somewhat brief and ad hoc argument about the failure of the Reagan revolution as a constitutional moment 79 may conceal a deeper truth about the modern political system, that conventional constitutional moments can no longer occur.
A second possible implication is more likely-that the theory is incomplete, and that constitutional change will continue to occur by other means. The Court's federalism offensive suggests that this must be the case. An emphasis on critical elections as a solution to the empirical and normative puzzles of constitutional change may hide alternative paths that constitutional reform has taken or may take. Such changes arguably may not be as fundamental, as enduring, or as legitimate as the types of revolutionary transformations achieved through constitutional moments, but they may be real and important nonetheless.
Constitutional changes may have popular support, and yet be neither initiated nor ratified by any critical election. Changes in popular opinion and political inclination may occur gradually over time rather than in a single climactic moment. Ackerman's model also may be incomplete in that it does not account for situations in which no institution or actor can create an impasse that would necessitate extraordinary action by reformers, or, to the extent that such obstructions and struggles occur, they must take place outside of the institutional context of the national government. Government officials may respond to events that they witness in the social sphere without waiting for the electoral and institutional struggle for reform to develop. Constitutional change may emerge from a number of decisions, but not be itself an object of conscious choice. 81 Such political dynamics may avoid the kind of self-conscious constitutional deliberation and mobilization that Ackerman observes in his cases. Effective constitutional meaning may change through general agreement, incremental adjustment, and bargaining, circumventing the revolutionary conflict-and-resolution that characterized the 1860s and 1930s. Ackerman's impasses and unconventional amendment efforts may be particularly avoidable when the issues involved are limited, less intense, and less politically salient, and thus unlikely to pro- voke any significant political actor into becoming as intransigent as President Johnson or the Lochner-era Court. Most constitutional issues may be of interest only to a few and may not be of sufficient salience to support a broad-based political movement.
82 Such impasses also may be less likely to develop when the substantive dispute involves the reduction, rather than the expansion, of government power, thus minimizing the likelihood of judicial review. 83 Although the Court's recent federalism decisions evoke memories of the Lochner-era Court, the Rehnquist Court thus far has avoided creating the kind of institutional impasse the early-twentieth-century Court created.
Constitutional change may result from the actions of political elites without any substantial participation by the masses. In Ackerman's own case studies, constitutional innovation largely is initiated by elites (though perhaps drawing on reform movements with deeper roots).
84 High-level government officials are driven to appeal to the people broadly only when faced with the obstruction of other government officials who cannot be overcome by other means. 85 It is the strength of the resistance to the constitutional change that forces reformers to mobilize the people on their own behalf. Popular mobilization is a tactical decision within a political struggle over constitutional forms, and such decisions are necessarily contingent on the inadequacy of other means to overcome the obstructionist officials.
The Supreme Court particularly may be unlikely to seek popular participation in pushing forward constitutional change. It is instructive that elected officials-not appointed judges-turned to the people for reinforcement in Ackerman's cases of Reconstruction and the New Deal. 86 It is perhaps unsurprising that elected officials would seek support from their own electorates and vaunt their mandates when faced with political opposition. By contrast, the Supreme Court is institutionally ill equipped to appeal over the heads of elected representatives to the people themselves. If the Court were to initiate constitutional change, it would be unlikely to win support through a critical election. Popular acquiescence to its decisions is about all the Court can expect to attain. But acquiescence may be enough to effectuate change. Ackerman has not yet provided a detailed accounting of the rise of either the Lochner-era Court or the Warren Court, though he places both in the role of interpreting and preserving the unconventional constitutional amendments put in place a generation earlier. 87 It could be argued plausibly, however, that both Courts were activist in the sense of being constitutional innovators. 88 As such, these Courts may have led, rather than followed, other government officials and the electorate toward important constitutional changes. In doing so, both Courts may have encountered resistance and provoked public argument about their actions, but neither Court sought or won popular ratification of their actions in the sense that Ackerman envisions. The majority on each of those Courts took advantage of the political environment to advance a distinct constitutional agenda. The Rehnquist Court is doing the same.
III. THE REHNQUIST COURT'S VELVET REVOLUTION
If there has been a revolution in the constitutional law of federalism over the past decade, it has not been the kind of tumultuous revolution described by Bruce Ackerman. The Rehnquist Court has not stormed the barricades of the centralized state while rallying the masses to its devolutionary banner. At the same time, the federalism offensive is without question a political event. Laying aside the motives of the majority of the Justices on the Court, the Court's actions are rife with political consequences and concerns. A revolution in the law requires more than an intellectual awakening.
89 It requires concerted effort, careful strategy, and good luck. Ackerman and the new institutionalists have alerted scholars to the political obstacles to con- stitutional change and the difficulty with which reformers negotiate them. 90 The Court has deduced that the social and political context is conducive to constitutional reform on federalism, the Justices are willing to exploit those opportunities, and the Court has been politically astute in advancing its agenda without triggering serious opposition.
The Court's recent actions were hardly inevitable. Undoubtedly, these federalism decisions seem particularly precarious, given that they generally depended on exceedingly thin one-vote majorities, and that the future of those decisions easily could have been affected by the national elections of 2000. A Democratic presidential victory would have made the majority, and probably those recent precedents, exceedingly vulnerable to changes of personnel on the Court. Nonetheless, the fragility of the Court's federalism majority should not obscure the fact that the decisions also grew out of a particular social and political context that made them more likely and more sustainable. This larger context created political openings the Court chose to exploit, and it provided the intellectual foundations to motivate and legitimate the actions the Court has taken.
By the end of the twentieth century, the time was ripe for a revival of judicial interest in the constitutional restrictions on national power imposed by the federal structure. Serious judicial interest in federalism was nearly inconceivable in the decades after the Court's 1937 retreat from the battle over the New Deal, in which the Court's federalism jurisprudence suffered increasing strain leading up to an eventual retreat. 91 The social and political conditions favoring centralization had begun to erode by 1976, when the Court tested the waters of federalism again, 92 and they were in full decline by the early 1990s, when the Court began its current, more sustained questioning of the post-New Deal federalism jurisprudence. changes, in the early and middle twentieth century drove the centralization of government power. It was not until the very end of the nineteenth century that the United States developed a truly national economy and began to develop a national culture. Intimately connected to those economic and social transformations was the rise of an administrative ethos of management and control of social forces. 94 The new corporate managers had no use for destabilizing economic competition or inefficient subnational political diversity. The same mindset infused government during the Progressive Era and encouraged a turn to centralized, bureaucratic expertise in formulating and implementing government policy. The economic and social dislocations caused by the developing corporate economy also encouraged positive state action to address them. 95 Centralization was recognized to be complementary to the successful use of the regulatory and redistributive functions of government, especially in this new economic context. The states proved incapable of successfully addressing the political demands of the early twentieth century. Worse, the states were perceived as part of the problem for many of the moral reform movements of the twentieth century, including most notably the racial civil rights movement. 96 Neither the conceptual tools nor the normative pieties of the Court's federalism doctrine traveled well in this new environment. Federalism could be seen as an outmoded or even tragic element of the American constitutional scheme and appropriately subject to political reconsideration and adjustment.
In recent decades, these economic and social conditions have changed. The administrative ethos and its promise of policymaking free of politics and better living through rational planning are met with increasing skepticism and a greater appreciation for decentralized decisionmaking. 97 The centralized positive state that was thought necessary to deal with the Great Depression and the Second World War holds fewer charms, given the new array of political concerns 94. See Whittington, supra note 81, at 490-93 (discussing the administrative ethic and the progressive movement).
95. See id. at 493-500 (discussing the centralization of government power during the first half of the twentieth century).
96. See id. at 500-03 (discussing the public morality of the Progressive Era). Notably, the national government itself encouraged the view that federalism was responsible for civil rights concerns at mid-century. See MARY L. DUDZIAK, COLD WAR CIVIL RIGHTS 148, 182-83, 215, 229-30, 241 (2000) (discussing the diplomatic strategy of blaming federalism for racial injustice).
97. See Whittington, supra note 81, at 515-16 (describing the declining faith in administrative ethos). and the decades of experience with the policy successes and failures of the national government. 98 Although the night watchman state 99 -concerned only with keeping the peace-is not about to become the new political ideal, the national government has fewer comparative advantages in addressing contemporary political issues, and centralization is less essential to national goals. 100 National politicians can be expected to continue trying to win electoral favor by responding to popular dissatisfactions, but their contributions on salient issues ranging from education to crime control, from environmentalism to economic development, are more evidently marginal and supplementary than they were to the central political issues of earlier periods. The states also have benefited from earlier reform efforts and an altered public consciousness. 101 The states are more professional, more capable, and less venal than they once were.
102 They are also less evidently out-of-step with mainstream national values, and those values are themselves less certain and single-minded than during such reformist periods as the 1960s.
103 Such foundational changes have mani-98. See id. at 503-15 (hypothesizing about a shift toward a more decentralized state after the 1960s).
ROBERT NOZICK, ANARCHY, STATE, AND UTOPIA 26 (1974) ("[T]he night-watchman state of classical liberal theory [is]
limited to the functions of protecting all its citizens against violence, theft, and fraud, and to the enforcement of contracts, and so on . . . .").
100. The primary comparative advantage of the national government is in regulatory and redistributive policy areas, where affected actors might otherwise flee political jurisdictions to escape government-imposed costs. The increased capacity of people and businesses to escape across even international borders and the declining importance of these policy areas on the American political agenda reduces the comparative advantage of the national government vis-à-vis the states and localities as a policy provider. Of course, the national government also has primary responsibility for national defense, and the centralization of political power tends to accompany wartime mobilization. The more enduring and comprehensive the mobilization, the greater the centralization is likely to be, and it is likely to cross a wider range of policy areas. It remains uncertain how extensive the national government's domestic mobilization behind the new "war on terrorism" will be, but it seems unlikely that it will have significant consequences for the Court's activities in such areas as the Commerce Clause, state sovereign immunity, or the scope of Section 5 of the Fourteenth Amendment.
101. See Whittington, supra note 81, at 520-22 (suggesting that the states have benefited from, and changed due to, both internal and external forces).
102. 103. See Whittington, supra note 81, at 516-22 (emphasizing the notion that a resurgence of state power "requires the moral recovery of the states").
fested themselves in, among other things, a striking deterioration in the citizenry's support for and trust in the national government relative to state and local governments. 104 It is possible that the Justices have considered such features of modern American life and have developed a policy preference for devolution. They may act directly on that policy preference 105 or convince themselves by a process such as that described by Professor Schroeder that their preferences are consistent with constitutional requirements. 106 The economic circumstances of the 1930s put immediate intellectual and practical pressure on inherited ideas and doctrines about federalism. There was no similar tension between circumstance and doctrine in the 1990s. It would not be implausible to imagine that if the Constitution was "besieged" by the circumstances of the early twentieth century, and New Deal Justices took steps to accommodate those circumstances, 107 then the circumstances of the late twentieth century simply created a space to reevaluate that accommodation. The old, exiled Constitution, as understood by traditional legal reasoning, simply could be reasserting itself in the judicial mind now that the siege has ended. Given the divergent reactions of many to these changing conditions (many still trust the national government), the divergent legal implications of such a transformation (those who favor policies of decentralization need not, as a legal matter, favor constitutionally enforced decentralization), and the fragmented constitutional discourse (was the old Constitution "exiled," "amended," or "corrected" in the 1930s?), it is not surprising that only some judges would join the federalism offensive. At the same time, a larger social environment that at least renders problematic the normative and empirical assumptions of the New Deal jurisprudence could be expected to produce at least a few judges who would come to doubt the constitutional fidelity of that jurisprudence.
104. See Schroeder, supra note 15, at 352-56 (describing a judicial decisionmaking model based on the theory of motivated reasoning).
105. It might be noted that this account of twentieth-century tendencies does not have a very specific attitudinal implication. It could support a general principle of decentralization or more specific preferences about which policies should be decentralized and which should not.
106. I believe the attitudinalists would have no difficulty embracing Professor Schroeder's description of the judicial cognitive process. See Schroeder, supra note 15, at 352-56 (modeling judicial decisionmaking processes on the cognitive theory of motivated reasoning). The external model would work just the same with or without the psychological account.
107. See GILLMAN, supra note 9, at 147-93 (characterizing the post-Lochner era as a battle between a progressive social movement and its conservative opponents).
The changed circumstances of the late twentieth century are important for the Court in at least two ways. First, it creates the political opportunity for the Court to pare back the centralizing excesses of the post-New Deal constitutional law. Professor Schroeder argues that from the perspective of the individual citizen or elected official "the perceived costs of not reposing trust in the federal government has been declining, making it easier to allocate authority to state and local governments."
108 This dynamic also makes pro-decentralization judicial decisions less costly to other political officials. Prodecentralization judicial decisions are less painful to other political actors in the 1990s than they were in the 1930s, and, as a consequence, important political actors can be expected to be more tolerant of such decisions and less willing to expend political capital to challenge them. The Court's effective range of politically acceptable action on federalism has widened as the drive for centralization on the part of other powerful political actors has lessened. The odds of encountering an institutional impasse to the Court's new federalism offensive has been reduced, and, thus, it is now easier and safer for the Court to take this course than it would have been even two or three decades ago.
Second, the intellectual context of the Rehnquist Court era helps legitimate the Court's federalism offensive. All political actors need some principled rationale beyond their personal preferences in order to effectively exercise political power. 109 The Court may feel this need particularly strongly. As Alexander Hamilton famously observed, the judiciary has the advantage of neither the sword nor the popular will, relying only on the persuasiveness of its judgment. 110 Moreover, the forms of legitimation available to the Court are particular. 
DUKE LAW JOURNAL
[Vol. 51:477
Lochner v. New York 112 opinion continues to ring false to modern ears. As Oliver Wendell Holmes charged in his dissent at the time, the Court's arguments in Lochner tend to strain credulity and invite concerns that the Justices merely were legislating their policy preferences. 113 A modern Court could not easily attempt to revive that reasoning and doctrine.
Dual federalism is not as notorious as substantive due process, but as long as the view was common that "if in the United States one disapproves of racism, one should disapprove of federalism," the Court could hardly place the protection of federalism at the center of its jurisprudence, and would be unlikely to want to do so. 114 The reversal of fortunes of the national and state governments in terms of public trust during the last three decades of the twentieth century 115 created a friendlier normative environment for the Court's revival of interest in federalism. Striking down congressional statutes in favor of state and local authority became more acceptable when Congress was perceived as "the public enemy." 116 More directly, the Rehnquist Court has benefited from the efforts of the conservative legal intellectual movement to build scholarly respectability for a more restrictive federalism jurisprudence. 117 The Supreme Court itself helped revive interest in the subject with its 1976 National League of Cities v. Usery opinion. 118 Some commentators have suggested that the opinion primarily was intended to be educative rather than regulative, simply intended to remind the nation of federalism principles without signaling any sustained effort to enforce them. 119 Although this interpretation probably gives greater intellectual coherence to the Court's actions than is warranted, it may well be true that the opinion served such a function. Consistent with conservative political attacks on the "big government" in Washington and the rise of originalist theories of constitutional interpretation, some legal academics and lawyers began to reconsider the doctrinal burial of federalism. 120 In doing so, they helped lend legitimacy to the Court's later actions.
Ultimately, a willing Court must exploit such opportunities if they are to be realized in constitutional law. The Rehnquist Court has proved willing. The federalism offensive has required a steady stream of appropriate cases, at least five fairly united Justices, and at least one judicial entrepreneur interested in pressing this particular constitutional agenda. The ready availability of appropriate cases is an obvious prerequisite for significant judicial alteration of constitutional law, but one that cannot be assumed. 121 The judiciary is a reactive institution that must wait for disputes and issues to be brought to it (though judges can signal their willingness to hear certain kinds of cases). 122 Constitutional litigation is a difficult and expensive process, however, and especially when an issue is not very socially or politically salient, the appropriate cases may not work their way up the judicial hierarchy to the Court. The federalism offensive has benefited from the participation of state governments, which are powerful potential litigants with an interest in this issue, as well as a number of conservative public interest groups who are willing to develop federalism-based claims. 123 The votes supporting the federalism offensive came through replacement rather than through conversion. New York v. United States 124 in 1992 may be taken as the beginning of the current federalism revival. 125 That case stands out from the subsequent federalism cases in that all nine Justices joined at least part of the majority opinion, whereas the subsequent cases have been decided by identical 5-4 votes. 126 The renewed interest in federalism on the Court is clearly part of the legacy of President Ronald Reagan. Of the five Justices in the federalism majorities-Chief Justice Rehnquist, Justices O'Connor, Scalia, Kennedy and Thomas-three were Reagan appointees, and Reagan elevated the Chief Justice to his current position. The remaining Justice, Justice Thomas, was appointed by George Bush and clearly reflected Reagan-era legal conservatism.
Federalism was not a priority of the Nixon administration.
127
Nixon always had an uneasy relationship with the "new right" and its ideological concerns. 128 Although Nixon's administration did push a federalism initiative, it was largely pragmatic and did not question the basic role of the national government in the post-New Deal order.
129
By contrast, Reagan's interest in federalism was closely related to his interest in limited government, and, as a consequence, it had greater constitutional implications and broader ideological significance. These presidents' differing visions affected their appointments to the Court. Nixon's goals in choosing Justices were as much political as ideological, and even his ideological concern with selecting "strict constructionists" for the Court was oriented toward the themes of his "law and order" campaign. 131 By contrast, Reagan's appointment strategy was tightly focused on jurisprudential considerations, considerations including support for "deference to states in their spheres" and "recognition that the federal government is one of enumerated powers." 132 To the extent that federalism commitments lost out to competing values and interests in the policymaking of the Reagan administration, the appointment of judges supportive of federalism was an important strategy for making conservative commitments to decentralization credible and effective. 133 The Court's jurisprudence reflected these different presidential concerns. Although more conservative than its predecessor on some issues, most notably criminal justice, the Burger Court, with its four Nixon appointees, was no more sympathetic to states and localities on federalism issues than its predecessors. more than 70 percent of the time on cases involving federalism issues. 136 The Nixon-appointed and conservative Chief Justice Burger was no more likely to agree with Rehnquist on these issues than was the arch-liberal Justice Brennan. 137 Federalism was the one issue area in which Burger did not walk in near lockstep with Rehnquist.
138
Reagan and Bush appointed not just conservative Justices, but Justices who were much more conservative on federalism than their predecessors. A comparison of sitting Justices with their predecessors reveals a dramatic increase in their agreement with Chief Justice Rehnquist. Only Justice Souter was effectively the same as his predecessor on constitutional federalism cases. It is particularly notable that on federalism, O'Connor and Kennedy are fairly firmly within the conservative bloc. 140 In many of the Rehnquist Court's constitutional cases, those two Justices have provided the constraining force against change. 141 The more conservative jurisprudential inclinations of Chief Justice Rehnquist and Justices Scalia and Thomas are reined in by the moderating inclinations of Justices O'Connor and Kennedy, often joined by Justice Souter. By contrast, the conservative wing of the Court is relatively united on federalism, and therefore has been able to sustain a longer, broader, and more substantial reconsideration of the constitutional relations between the national government and the states than in other areas, where the possibility of defection and the necessity of compromise are greater. with more issues than they possibly could address. Every issue comes with opportunity costs, and the Justices must prioritize. The Justices must make decisions about which issues to consider and which to lay aside. Even a Court composed of Justices generally sympathetic to federalism concerns may well choose not to pursue this opportunity in order to focus its attention on other matters it regards as more pressing or important. Relatedly, in order to initiate significant change, the Justices must have a vision that will be fruitful across a number of cases and will not simply produce doctrinal dead ends. National League of Cities is instructive in this regard, as Rehnquist was never again able to marshal a majority to implement or extend his vision of state sovereignty.
148
Compared to its predecessors, the Rehnquist Court is particularly interested in issues of constitutional structure. Federalism cases have represented an increasing percentage of the Court's work in recent years. 149 Federalism long has been a particular interest of the current Chief Justice, who was educated in the western United States and who began his career in Goldwater's Arizona, and federalism has formed a distinctive part of his jurisprudence. 150 Also from Arizona, but with a political background more deeply rooted in state government, Justice O'Connor also has demonstrated a keen interest in federalism cases. Somewhat surprisingly, through a number of remarkable concurring and dissenting opinions, Justice Thomas has evidenced an interest in a radical rethinking of the Court's federalism jurisprudence.
151 Justice Scalia's jurisprudential inclinations toward (2000) (Thomas, J., concurring) (encouraging abandonment of the substantial effects test as inconsistent with the original intent of the Framers); Printz v. United States, 521 U.S. 898, 936 (1997) (Thomas, J., concurring) (objecting to the extension of congressional authority over wholly intrastate commerce); Camps Newfound/Owatonna v. Harrison, 520 U.S. 564, 609 (1997) (Thomas, J., dissenting) (criticizing the Court's dormant Commerce Clause jurisprudence as "unmoored from any constitutional text"); U.S. Term Limits, Inc., 514 U.S. at 845 (Thomas, J., dissenting) (describing the origins of the Constitution and the implications for reserved powers); United States v. Lopez, 514 U.S. 549, 584 (1995) (Thomas, J., concurring) (noting that "our case law has drifted far from the original understanding of the Commerce Clause" and should be reconsidered).
formalism, positivism, and originalism most often have made themselves known in his separation of powers opinions, but they have ready implications for federalism as well. 152 The current Court not only has the votes to advance the federalism offensive, but also has influential individuals who regard federalism as an important priority and who are willing to exploit opportunities to advance that cause.
153
Although the Rehnquist Court's federalism offensive is important, its importance should not be overstated. The Court has moved carefully to avoid antagonizing the interests of powerful actors who potentially could threaten the Court's legitimacy. 154 This conclusion may be surprising, given that this Court has been particularly aggressive in striking down acts of Congress, even though Congress has far more resources with which to strike back at the Court than do the state governments that the Court more often has targeted in the past. 155 Moreover, the revival of federalism harkens back to the Lochner-era Court and the political repercussions of its resistance to the New Deal. In his dissents, Justice Souter has been particularly direct in reminding the Court of the potential consequences of repeating the errors of the Lochner era. 156 The current federalism revival is unlikely to lead to Lochner-like consequences, however. The Lochner-era Court did a great many things, and the modern charge that the court is "Lochnerizing" can be similarly broad. For present purposes, however, the Lochner-era Court did something quite specific. In restricting the powers of the national government in the early 1930s, it rendered impossible the central political goals of the newly empowered Democratic Party. 154. Congress has made serious challenges to the Court in the past when the latter struck down policies that were particularly important to the legislative majority or its primary constituents. See What is most striking about the Court's struggle against Progressivism and the New Deal is not how many laws were struck down or how persuasive the Court's jurisprudence might have been, but how politically salient the Court's actions were. Not since the Dred Scott decision 157 had the Court claimed that the central mission of an ascendant political coalition was contrary to the basic precepts of the fundamental law of the nation. The Court forced the Democratic Party to undermine the authority of the Court in order to legitimate itself.
158
More prosaically, the Lochner-era Court effectively prevented Congress and the Roosevelt administration from adopting policies that they regarded as essential to the nation's recovery from the Great Depression and to their own political program. At the same time, the Court's actions were seen as both directly and indirectly blocking similar progressive legislation at the state level, creating a "'no-man's land' where no Government-State or Federal-can function." 159 The Court created an impasse that the other two branches were forced to overcome in order to secure their own electoral survival and the survival of their policies. trine laid down by the New Deal Court. 161 Although Lopez gave those doctrines new bite, it is notable that the Court eschewed any claim to doctrinal innovation in this area and implicitly reassured other actors that the central commitments of the New Deal were not up for reconsideration. In particular, the Court did not question whether Congress had authority over all obviously economic activities. The Court reopened the debate over the proper relationship between the state and federal governments, but it did not seek to turn back the clock on the central commitments that the national government has accepted in the twentieth century.
In rejecting a law as beyond the enumerated powers of Congress, the Court did not show the kind of deference to congressional authority that had come to be expected of the post-New Deal Court. In passing the law, Congress at least demonstrated that a majority of its own members approved of the substantive goals of the legislation, 162 and the representative character of Congress gave at least plausibility to the assumption that popular majorities shared the legislature's views in this regard. Both laws were relatively new when considered by the Court, and thus they were likely to be supported by contemporary majorities. Neither the Gun-Free School Zones Act of 1990 163 nor the Violence Against Women Act of 1994 164 raised the kind of fundamental liberty or democratic representation concerns that have been regarded by some as particularly close to the Court's mission. 165 The Court seemed to take a substantively countermajoritarian 161 . Lopez, 514 U.S. at 555-59 (characterizing the decision as "consistent with the great weight of our case law").
162. Passage of the statute also suggests that a majority of Congress thought that the bill was within their constitutional authority. Especially given the Court's long deference on this front, there is little reason to believe that legislators gave the constitutional issues, as opposed to the substantive issues, much thought. It is at least possible, therefore, that Congress might not be antagonistic to the Court's closer constitutional scrutiny of these statutes. See also Mark A. action in defense of purely formal values, which might be thought to make the Court particularly vulnerable to a political backlash.
Congress passes a wide variety of laws, and not all of them are equally important to legislators or manifest their benefits in the same way. It can be expected that the political reaction to the Court will be strongest when the costs of the Court's actions to elected officials are greatest. Legislators do not always derive political benefit from the actual implementation of legislation. 166 It may be particularly useful to distinguish between a politician's need for "credit claiming" and his need for "position taking." Credit claiming can be defined as acting so as to generate a belief in a relevant political actor (or actors) that one is personally responsible for causing the government, or some unit thereof, to do something that the actor (or actors) considers desirable . . . . The emphasis here is on individual accomplishment . . . and on the congressman as a doer. 167 Credit claiming is politically important, but it is not always applicable. It works best when an individual legislator can credibly claim responsibility for particularized benefits to constituents, such as constituent casework and pork barrel appropriations. 168 For more general legislation, it is often too difficult for constituents to know whom to credit (or blame) for the legislation itself or for any results, and it is often too difficult for politicians to be able to count on observable results from legislation. 169 For many issue areas, such as crime, it is almost impossible to determine whether legislation had any effect at all, in which case the politically salient goals are better defined in terms of outputs (e.g., one hundred thousand new policemen on the streets) than results (e.g., reduction in criminal activity).
Position taking, by contrast, does not depend on legislative results. It can be defined as "the public enunciation of a judgmental statement on anything likely to be of interest to political actors. things happen but that he make pleasing judgmental statements." 171 An individual legislator cannot take credit for a piece of general legislation's good effects, or even for its enactment, but he can always take credit for voting the right way on the issue. 172 Moreover, some legislation is "politically compelling," in that "legislators feel compelled to support certain policy options because the intended effects are popular, irrespective of whether the proposed means will really achieve those ends." 173 Legislators may be obligated politically to support bills that announce goals such as ending violence against women or creating gun-free schools, but the political benefit that they get for expressing their support for such goals is probably all the political benefit they ever will get from such legislation and perhaps all they desire from it. 174 Moreover, having supported such legislation in the roll call, they are unlikely to receive any particular blame if the legislation fails for any reason to achieve its goals.
The statutes that the Court reviewed in Lopez and Morrison are clearly of the position-taking type. By the time the Court struck down parts of these laws, legislators already had derived all the political mileage they were going to get from them. Indeed, the Court's actions even provided an opportunity for legislators and other political actors to score a few more political points by being seen denouncing the Court for obstructing attempts to promote the safety of women and children. Furthermore, the Court may have made it slightly more difficult for voters to assign blame to any particular elected official when future episodes of guns in schools or violence against women occur. There is relatively little for legislators to gain from voters, however, by investing political resources in a substantive effort to curb the Court in the aftermath of these cases. The political costs of judicial review were far too small, and the potential political benefits of court curbing are far too uncertain.
These measures are also notable in that they do not represent the central legislative goals of any particular political coalition. The New Deal legislation was central to the Democratic Party's political goals, and the Democratic Party could be expected to take continuing interest in such policies. The interpretations that the 1930s Court gave to the structural features of the Constitution had direct and immediate implications for those legislative goals. In repeatedly striking down such legislation, 175 the Court placed itself squarely against the interests of the dominant political party of the period. Support for federalism in the 1930s was, quite visibly, opposition to the New Deal. Unsurprisingly, Democratic officials reacted accordingly. Franklin Roosevelt, for example, was explicit in labeling the courts as agents of the "Republican Party." 176 The Rehnquist Court's federalism cases do not follow that pattern. In the present circumstances, the relationship between interpretations of the Constitution's structural features and any particular political agenda is highly contingent and uncertain. To the extent that a constraining interpretation of federalism limits the powers of the national government, then political actors who hope to use the national government to achieve their political objectives may react negatively. But neither political party in the current period has uniform interests in that regard, and the Court is unlikely to impose broad restrictions on federal power. Moreover, the substantive interests at stake in these cases are neither highly salient nor closely identified with any particular political coalition or party. These laws were the product of highly transitory, ad hoc majorities. 177 Legislative ma-jorities were mobilized to pass these statutes in the first instance, but no organized majorities stand behind them. As a result, these cases do not create or antagonize any distinctive opposition to the Court. As stand-alone issues, they are not important enough to justify sustained political resistance to the Court. At the same time, they are not part of any integral political package. The Court's recent federalism decisions had no particular implication for any broad legislative agenda, and thus no broader coalition was mobilized by the results in these individual cases. In contrast to such issues as civil rights or abortion, there is no coherent "federalism" lobby or interest. Politically, the immediate losers in the Court's federalism cases will remain isolated, unless and until the cases have more foreseeable negative consequences for a wider range of interests. Mounting a serious campaign against the Court requires substantial political resources and numerous committed allies who must see their own interests as threatened by the Court. In striking down New Deal legislation, the 1930s Court was confronting precisely that kind of mobilized coalition. Even then, however, the Court was capable of deflecting the administration's Court-packing plan by defusing organized labor's opposition to the Court with a favorable ruling in NLRB v. Jones & Laughlin Steel Corp.
178 Conversely, the segregationists who were outraged by Brown v. Board of Education 179 were hapless until they could make common cause with anti-Communists offended by the Court's actions in 1957. 180 The Warren Court was subsequently more cautious in picking its opponents. 181 The Court can expect to strike down laws such as those at stake in Lopez and Morrison with few political consequences. Although crime is an important bipartisan issue, it is too nebulous to support mobilization against the Court over these two statutes. Moreover, as a federalism issue, the public tends to regard crime as an issue better coalition of legislators that organizes largely outside normal party channels and only for the sake of the passage of that single bill.
178 addressed at the local level, in keeping with the Justices' own instincts in these cases. 182 As such, the Court is unlikely to be seen as seriously hampering crime control with these decisions.
The recent case of Solid Waste Agency v. United States Army Corps of Engineers
183 raised a more difficult problem for the Court, and, consistent with this analysis, the Court advanced the federalism offensive, but even more carefully. Solid Waste Agency involved the regulatory interpretation of the Clean Water Act by the Army Corps of Engineers, in particular the "migratory bird rule" that extends the Corps's authority to include intrastate waters that provide habitat for migratory birds. 184 Unlike crime, environmental protection is commonly regarded as an appropriate function of the national government. 185 As a regulatory function with continuing political support, environmental protection shares the centralizing biases of the positive state. 186 The Corps's understanding of federally regulated waters tested the Rehnquist Court's willingness to constrain the post-New Deal state. The facts of the case raised the possibility that the Court might extend its Lopez logic to further advance its federalism offensive. 187 Although the migratory bird rule is relatively minor and of limited political visibility, any constitutional action in this case necessarily would hold implications for the broader range of federal environmental regulation, which carries substantial political importance. Unlike most criminal issues, environmental issues have an array of organized and stable interests behind them. Environmental legislation 185. Post-Modernity Project at the University of Virginia Poll of January 27, 1996, Roper Center, at http://web.lexis-nexis.com/universe (last visited Aug. 23, 2001) (accession number 0280232) (on file with the Duke Law Journal) (reporting that members of the public regard the protection of the natural environment to be mainly the responsibility of the national government by a two-to-one margin).
186. See Whittington, supra note 81, at 493-500 (discussing how regulatory activities create a centralizing bias).
187. The migratory bird rule extended federal jurisdiction beyond navigable waterways that could be used for interstate commerce to isolated, intrastate bodies of water, potentially absorbing traditional state authority over land-use planning and without an adequate showing of a substantial effect on interstate commerce of such regulated activities. Moreover, the activity being regulated-the filling of such bodies of water-may, in many cases, be noncommercial in nature. [Vol. 51:477 stitutional impasse and thereby has diverted political opposition away from itself, while still placing obstacles in the way of centralization. 193 
CONCLUSION
Over the past decade, the Court has revived federalism as an active constraint on the power of the national government after a halfcentury of near disuse. The possibility of the Court relying on the Commerce Clause to strike down an act of Congress would have seemed ridiculous in the immediate aftermath of the consolidation of the New Deal constitutional order, and it would have seemed highly unlikely even a decade ago. Before the recent federalism revival, it generally was admitted-in a nod to the plain constitutional textthat there were theoretical limits to the authority of the national government, 194 but it was hard to imagine any of those limits being encountered in judicial practice. The Rehnquist Court now has claimed, not just once but several times, across a range of cases, that Congress in fact has exceeded those limits. Although it remains to be seen how long and how far the Court can and will sustain this federalism offensive, the campaign thus far has been quite significant.
But how should it be explained? Ultimately, it must be explained in a fashion that takes account of both politics and law. A purely legal explanation would have difficulty accounting for the timing and form of the Court's changing constitutional interpretation. A purely political explanation would neglect the particular institutional features of the Court and its deep concern for the law. The Court must make decisions within a particular social and political environment; it is not immune to the effects of that environment. That environment condi- tions how judges, as well as other political actors, think about politics and the law. That environment also can limit what actions the Court practically can take.
Consistent with recent conservative intellectual and legal thought, a majority of the Justices on the current Court believe that the constitutional constraints on the national government imposed by the federal structure are more extensive than was commonly accepted in the immediate postwar period. Whether fully consistent with the original Constitution or not, there was a clear ideological and political rationale for greater centralization of government authority in the early twentieth century. 195 That rationale is no longer central to contemporary American politics. To some degree, this makes the national government less relevant to American life than it once was. To some degree, this means that some actions the national government takes will be hard to justify in terms of the old rationales. To a skeptical Court, excesses of centralization will not be hard to find. Moreover, as excesses, the political support for such policies can be thin. Statutes that are struck down are no longer-as they were during the New Deal-necessary measures to cure the ailments of the national economy; they are more likely to be politically expedient responses to the passions of the moment. These statutes respond to the sorts of transitory pressures the Court is less likely to feel and integrate into its constitutional decisionmaking.
The Lopez Court is not the Lochner Court. Substantively, the Lopez Court is more developmental than reactionary, feeling its way toward a distinctly post-New Deal decentralization of the federal system. Politically, the Lopez Court is swimming with the political current rather than against it, and the Court has given no indication of wanting to challenge central commitments of dominant political actors. Nonetheless, the Lopez Court has been unusually active in striking down acts of Congress and reorienting constitutional law. In doing so, the Court has been an autonomous agent of constitutional change. The Court has seized the political opportunities that have presented themselves to advance the Court's own understanding of the Constitution. The Court has been opportunistic. 196 It has not at- 
